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The African Continental Free Trade Area (AfCFTA) Agreement is a blueprint 

that aims to attain inclusive and sustainable development across the continent 

over the next five decades. 

It aims to boost intra-African trade by providing a mutually beneficial trade 

agreement among the member states, covering trade in goods and services, 

investment, intellectual property rights and competition policy. 

More than 35 countries have deposited their instruments of ratification and 

trading commenced under the Agreement on 1 January 2021.

This publication addresses topical issues regarding the implementation of the 

AfCFTA in 9 Member Countries that have signed the AfCTFA Agreement.

Introduction

DISCLAIMER: This publication is not intended to provide legal advice but to provide information on the 
matter covered in the publication. No reader should act on the matters covered in this publication 
without first seeking specific legal advice.
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Meritas’ global alliance of independent, market-leading law firms provides 

legal services to companies looking to effectively capture opportunities and 

solve issues anywhere in the world. Companies benefit from local knowledge, 

collective strength and new efficiencies when they work with Meritas law 

firms. The personal attention and care they experience is part of Meritas’ 

industry-first commitment to the utmost in quality of service and putting client 

priorities above all else. 

Founded in 1990, Meritas has member firms in 251 markets worldwide with more 

than 7,400 dedicated, collaborative lawyers. To locate a Meritas resource for 

a specific need or in a certain market, visit http://www.meritas.org or call  

+1-612 339-8680. 

About
Meritas
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AfCFTA: Private Investment in the Energy Sector In Africa

The scope of the AfCFTA is wide. The agreement will reduce tariffs between 
member countries and cover policy areas such as facilitating trade and 
services, as well as regulatory measures such as sanitary standards and 
technical barriers to trade. The full implementation of the AfCFTA will reshape 
markets and economies on the continent and boost production of intra-
continental services, namely in the manufacturing and natural resource 
sectors.

With the global economy going through a period of turmoil due to the 
COVID-19 pandemic, the creation of the vast AfCFTA regional market 
represents an important opportunity to help African countries diversify their 
exports, as well as to accelerate growth and attract direct investment. To do 
so, it is necessary to move on to the negotiation phase of new investment 
provisions, which will be of great interest to African and third-party investors.

As Caroline Freund, World Director of Trade, Investment and Competitiveness 
at the World Bank Group said, “The creation of a single continental market for 
goods and services, business and investment would reshape African 
economies. The implementation of the AfCFTA would be a huge step forward 
to Africa, demonstrating to the world that it is emerging as a leader on the 
world trade agenda.” 

Introduction

Angola, Africa

http://www.evc.co.ao
mailto:abp%40fcblegal.com?subject=
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The creation of a continental market will force African countries to make a 
determined effort to reduce all trade barriers. In general, it will require 
legislation and regulations allowing the free movement of goods, capital and 
information across borders, as well as the creation of competitive economic 
environments and the promotion of greater foreign competition and foreign 
direct investment that can increase productivity and productivity innovation  
by national companies. In this sense, governments should create policies 
designed to increase the readiness of the workforce, so that they can take 
advantage of new opportunities.

In fact, the entry in force of the AfCFTA is expected to trigger a scenario of 
significant growth in foreign direct investment throughout the continent, as 
well as the growth of their economies and, consequently, the creation of new 
jobs, which will make it possible to improve the economies of African families.

The AfCFTA will facilitate the accelerated growth of many sectors, through 
foreign and national investments in various sectors, mainly the energy sector, 
which, consequently, will lead to a significant growth of the industrial sector.

Foreign Investment in Africa in the Energy Sector 
Foreign investment in the energy sector in Africa has reached a record, mainly 
in Sub-Saharan Africa. Spurred on by the United Nations’ goal of ensuring 
access to modern energy for all by 2030, international donors have focused 
on increasing access to electrification in the region, which currently stands at 
just 35%, significantly less than anywhere else in the world.

China has invested heavily in the sector in Africa, and it is currently responsible 
for one third of all new power plants in the region. And so, with private sector 
investments increasing, sub-Saharan governments now contribute less than 
25% on energy sector spending.

Renewable Energies 
Insufficient funding that hinders and delays the increase in the capacity of 
energy infrastructures and the disparity in development in the electricity 
sector is among Africa’s greatest challenges. Although estimates vary, 
requirements for improving quality and access to energy are expected to 
exceed $45 billion a year.

The determinants of investment needs in the sector include the scarcity in the 
supply of energy services and the increase in consumer demand attributed  
to the increase in per capita income and population growth. In part, the 
consequences of the investment gap in the sector have been offset by 
domestic investments and international institutions. Although the investment 
needs are great, the significant causes of the investment gap are the drivers 
of real investment. It considers factors such as access to finance, macroeconomic 
policies, technical capacity and policy objectives as determinants of internal 

AfCFTA  
and Private  
Investment 
in Africa
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spending on infrastructure projects. In addition, investors are still faced with 
issues related to legislative and regulatory complexity, resulting from the lack 
of coherent structures and bureaucracy, which impact the flow of real 
investment from the private sector.

Today, because of climate change and the degradation of the environment 
that represent an existential threat to the world, energy transition is no longer 
a trend but a true need, as it is necessary to decarbonize the energy system, 
in order to achieve the climate objectives intended to medium and long term, 
namely in the context of the Paris Agreement.

In this sense, the AfCFTA represents a great opportunity for investors to invest 
in the African energy transition, and government incentive policies will be 
essential for investments in this sector to grow significantly.

We cannot deny that oil remains a strategic element in economic terms for 
some African countries, but that reality should not lead us to lose sight of the 
reality that occurs around the world. The transition from fossil fuels to clean 
energy sources appears to be an irreversible process, as some of the multi- 
nationals tend to place large bets on renewable energies. The tendency for 
the world to opt for renewables, a prerequisite for reducing greenhouse gas 
emissions, makes the future of oil in economies uncertain.

In conclusion, the transition from the current cycle of dependence on oil and 
gas in favour of renewable energies is a challenge for producing states, and 
countries like Angola are beginning to prepare themselves to increasingly 
embrace the challenge, due to the reality of the market. The AfCFTA will  
play a very important role in this process, as it represents an extraordinary 
opportunity for African countries to stimulate growth, reduce poverty and 
expand economic inclusion.
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AfCFTA: How Côte d’Ivoire Will Be Adapting 

AfCFTA is a convention signed and ratified by several African states, with the 
objective to create a free trade area covering goods and services on the 
African continent, with free movement of persons and investments, thus pave 
the way for deeper integration on the continent including the customs union 
and the single market.

It covers trade in goods and services, investment, intellectual property rights 
and competition policy.

World Bank sees Côte d’Ivoire as the biggest beneficiary of the AfCFTA. The 
World Bank says in its “The African Continental Free Trade Area: Economic 
and Distributional Effects” report that Côte d’Ivoire has one of the largest 
trade costs on the continent and the implementation of the free trade zone 
would increase the nation’s income by 14%.

If the implementation of the free trade zone is accompanied by significant 
policy reforms and trade facilitation measures, it could increase African 
countries’ revenues by $450 billion and lift 30 million people out of extreme 
poverty by 2035.

The AfCFTA, whose agreement has been signed by all the 55 member 
countries of the African Union, aims to create the largest free trade area  
in the world by its size (only Eritrea is not a party to the Agreement), with  
a potential market of 1.2 billion people, including a growing middle class,  
and a combined gross domestic product (GDP) of more than US$3.4 trillion.

Côte d’Ivoire, Africa

What is the 
AfCFTA?

Benefits of 
Adopting the 
AfCFTA

http://www.lexways.ci
mailto:vieiraaurore%40lexwaysci.com?subject=
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Estimates from the Economic Commission for Africa suggest that the AfCFTA 
has the potential both to boost intra-African trade by 52.3% by eliminating 
import duties, and to double this trade if non-tariff barriers are also reduced.

Côte d’Ivoire is a signatory of the agreement since March 21, 2018, and 
ratified it on November 23 of the same year.

Côte d’Ivoire recorded a trade balance surplus in 2018 but down by more 
than 70% compared to 2017. Despite the good trends recorded, economic 
factors qualified the economic outlook due to several risk factors, including 
uncertainties related to the 2020 presidential elections.

Nonetheless, for the next few years, the government indicated that sustained 
economic growth should breathe new life into the country’s trade due in part 
to the Africa Continental Free Trade Area Agreement, which is expected to 
significantly increase domestic exports and consolidate the trade surplus.

Côte d’Ivoire will have to rethink its international policy in the direction of the 
AfCFTA by deciding to sign the agreement and also by implementing a 
National Committee. All of this demonstrates the willingness of Côte d’Ivoire 
to move towards African cooperation. It also implies that all signatory countries 
will be more oriented towards an African trade policy rather than a global 
trade policy.

Côte d’Ivoire has decided to set up a national AfCFTA committee to help 
strengthen national expertise on the AfCFTA; coordinate, promote and monitor 
activities to implement the AfCFTA agreement; and to make recommendations 
to the government.

This committee will be in charge of ensuring the interface functions between 
Côte d’Ivoire and the Secretariat of the African Continental Free Trade Area, 
promoting the agreement at the national level and contributing to the 
elaboration of national strategies for the negotiations on the Agreement.

It is composed of three (3) organs which are the Orientation and Decision 
Council, the Technical Committee and the Executive Secretariat.

The Free Trade Agreement includes, among its provisions, a protocol on rules 
and procedures for the settlement of disputes.

It would seem, however, that this protocol concerns only cases of disputes 
between signatory states regarding the application of the agreement, to the 
exclusion of disputes between individuals.

Impact on 
International 
Trade Policy

Preparing to 
Implement 
AfCFTA

Ratification

Political & 
Economic 
Context &  
Impact

Settlement of 
Commercial 
Disputes
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Thus, national jurisdictions, such as the Commercial Court in Abidjan, which 
has largely demonstrated its abilities, will retain their competence for the 
settlement of disputes between companies and individuals, even when this 
involves AfCFTA matters.

The announced benefits are positive and hopes are high as to the impact this 
agreement will have, especially since Côte d’Ivoire is in the process of setting 
up the appropriate structures.

However, we are optimistic about the future that this agreement offers to the 
African continent, as long as the States in general, and Côte d’Ivoire in 
particular, put in place the measures necessary for the implementation of this 
convention.

Impact on  
the Economy
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AfCFTA: The Prospects for the International Legal 
Community 

Ghana is hosting the Secretariat of the African Continental Free Trade Area 
(“AfCFTA”). This is not only a symbol of confidence in the country but also a 
signal that Ghana is the commercial and trade center of Africa.1 The 
projected benefits of this on the international legal community are significant.

This article examines the prospects that AfCFTA presents to the international 
legal community even as Ghana hosts the Secretariat. It further discusses the 
legal relationship that will exist between Ghana and the Secretariat.

AfCFTA was necessitated by one of the goals of the African Union (AU) which 
is the need to accelerate the “economic integration of the continent”. The 
AfCFTA Agreement was signed in Kigali, Rwanda on 21 March, 2018 and 
came into force on 30 May, 2019. The Secretariat of AfCFTA was officially 
opened in Accra, Ghana in January 2021.

AfCFTA is the African Union’s blueprint for attaining inclusive and sustainable 
development across the continent over the next 50 years. It aims to boost 
intra-African trade. 

Ghana, Africa

Introduction

Background  
to AfCFTA

What is  
AfCFTA?

1  Secretary-General of AfCFTA, Mr. Wamkele Mene speaking at a Business Forum at the    
 commencement of AfCFTA Trading in Ghana.

http://www.ntrakwahandco.com
mailto:gertrude%40ntrakwahandco.com?subject=
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• Create a single market for goods and services, facilitated by movement    
 of persons in order to deepen the economic integration of the African   
 continent;

• Create a liberalised market for goods and services through successive   
 rounds of negotiations;

• Contribute to the movement of capital and natural resources and facilitate   
 investments building on the initiatives and developments being undertaken   
 by the State Parties and Regional Economic Communities (REC);

• Lay the foundation for the establishment of a Continental Customs Union at   
 a later stage;

• Promote and attain sustainable and inclusive socio-economic development,   
 gender equality and structural transformation of the State Parties;

• Enhance the competitiveness of the economies of State Parties within the   
 continent and the global market;

• Promote industrial development through diversification and regional value   
 chain development, agricultural development and food security;

• Resolve the challenges of multiple and overlapping memberships and   
 expedite the regional and continental integration processes.

Numerous opportunities exist for the international legal community especially 
because Ghana is hosting the Secretariat. These benefits may not only be 
enjoyed by lawyers but also legal academics and even law students, some of 
which include:

Foreign Direct Investors 
Ghana hosting the Secretariat projects the country as a peaceful and 
politically stable nation. This will attract more foreign investors who may 
choose to establish businesses in Ghana. Potential investors (clients) all over 
the world may contact lawyers in their respective countries to facilitate doing 
business in Ghana. These lawyers may further require assistance from 
Ghanaian lawyers to register these businesses and offer related services.  
These international legal liaisons are beneficial for the legal profession.  

Opportunities in Dispute Settlement 
Disputes are bound to arise with such trade organisations. Under AfCFTA, a 
dispute settlement body (DSB) is expected to settle these disputes with the 
assistance of a Panel.3 The Panel has a right to seek information and technical 
advice from any source that it deems appropriate,4 seek information from any 

Prospects  
for the  
International 
Legal  
Community

Objectives 2

2  https://au.int/en/recs date accessed 9th April 2021
3  Article 12 of the PRPSD to AfCFTA Agreement
4  16(1) of the PRPSD to AfCFTA Agreement

https://au.int/en/recs
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relevant source and consult experts to obtain their opinion on any matter.5 
Lawyers, judges and legal academics worldwide who have the relevant 
expertise may be useful in this regard. The knowledge and experience 
gathered from settling disputes arising from trade organisations from other 
continents will serve as excellent precedents and have persuasive effect. 

Academic Collaborations and Research 
The Secretariat is required to organise training workshops and seminars for 
staff and state parties to build the capacity required for the implementation 
of AfCFTA on the continent.6 This offers a great avenue for international trade 
law academics to serve as facilitators for such seminars and trainings. New 
academic areas of study relating to the AfCFTA may also be rolled out in the 
various law faculties globally which will require experts and academicians 
with the requisite experience to teach. 

International Law Experience and Exchange Programs 
Hosting of the AfCFTA Secretariat in Ghana presents an opportunity for 
International Law students to visit Ghana to witness some of the international 
dispute settlement mechanisms and undertake internships with the 
Secretariat. The Secretariat is likely to hold most of the dispute settlement 
sessions which will afford law students and practitioners worldwide a learning 
opportunity in international trade law. 

The Secretariat is created as a “functionally autonomous institutional body 
within the AU system with an independent legal personality”.7 The Secretariat 
therefore has the freedom to set its own laws and determine how it functions 
within the confines of the AU system and the AfCFTA Agreement. 

The AfCFTA Agreement does not provide for the legal relationship between 
the host nation and the Secretariat; nonetheless, the AU’s Criteria for Hosting 
AU Organs adopted in July 20058 requires that an agreement is signed 
between the Secretariat and Ghana to define the obligations, status and 
operations of the Secretariat.9 It further sets out obligations for member states 
hosting an AU organ. Ghana is therefore expected to: 

• Provide at its expense a secure structure furnished and equipped office   
 premises for the AfCFTA Secretariat that is easily accessible;

Legal  
Relationship 
Between 
Ghana & the 
Secretariat

5  16(7) of the PRPSD to AfCFTA Agreement
6 Article 28(2) of the PRPSD to AfCFTA Agreement.
7  Article 13 AfCFTA Agreement.
8  Ibid.
9  Criteria for hosting of AU Organs Adopted by the 7th Ordinary Session of the Executive Council and   
 endorsed by the 5th Ordinary Session of the Assembly held in Sirte, Libya, on 1-2 and 4-5 July 2005,   
 respectively.
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• Offer conducive political atmosphere and adequate logistical facilities; 

• Provide appropriate and efficient modern infrastructure especially    
 telecommunication facilities; and

• Make available housing, hotel accommodation and health infrastructure.

It is further expected that Ghana grants full diplomatic immunities and 
unimpeded rights of entry in and out of Ghana for staff and officers of the 
Secretariat and all other persons who may travel to Ghana to conduct 
business with the Secretariat. 

Ghana hosting the Secretariat comes with certain benefits and good prospects 
for the international legal community. The AfCFTA Secretariat being hosted in 
Ghana is a step in the right direction and the international legal community 
should brace itself to take advantage of the opportunities it presents.

Conclusion
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State Sovereignty Versus Unification in the 
Implementation of the African Continental Free  
Trade Agreement – A Short Kenyan Case Study 

The much-awaited commencement of the Africa Free Trade Continental 
Agreement (the Agreement) on the 1st of January 2021 signified the start of a 
stronger and more unified African Union. The Agreement seeks to strengthen 
trade within Africa and position Africa as a strong trade bloc internationally.  
It will link 55 markets of Africa and ambitiously hopes to connect the 1.3 
billion people of Africa into a single market. The benefits projected from  
the Agreement are noteworthy and include raising the African target market 
from an estimated 1.27 billion to 1.7 billion by 2030. Whilst the Agreement 
negotiations targeted several key areas, it can be summarised as having 
created three key frameworks: (i) the establishment of the Africa Continental 
Free Trade Area, which is a liberalised market for goods and services enabled 
by the movement of persons; (ii) a Protocol on Trade in Goods  to progressively 
eliminate tariffs and non-tariff barriers and to enhance the efficiency of customs 
procedures, trade facilitation and transit within Africa; and (ii) a Protocol on 
Trade in Services to progressively liberalise trade in services premised on 
equity, balance and mutual benefit for all party nations. This grand Agreement 
has enjoyed significant political support. 

To ensure its successful rollout, the Agreement requires member states to 
relinquish a level of their state sovereignty for the greater good of the Africa 
Continental Free Trade Area. The origins of the African Union (the AU) and  
the Charter of the Organisation of African Unity emphasises this, restating that 
the AU was created to “promote the unity and solidarity of African countries, 
defend the sovereignty of members, to eradicate all forms of colonialism, 

Kenya, Africa

Introduction

The Origins

http://www.tripleoklaw.mu
mailto:dwathome%40tripleoklaw.com?subject=
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promote international cooperation, and to harmonise Member States’ 
economic, diplomatic, educational, health, welfare, and defense policies”. 
Further the Agreement will not invalidate existing regional economic 
communities (RECs). Currently, intra-Africa trade is concentrated within the 
RECS with more than half of intra-Africa trade occurring in Southern Africa 
through the Southern African Customs Union. Similarly, the East African 
Community (EAC) priorities for 2017 to 2021 focus on consolidation of the EAC 
Single Customs Territory, infrastructure development in the region among 
other priorities. Even though the Agreement will not interfere with ongoing 
RECs, there will be need to carefully ensure that commitment and resources 
are adequately given to the Agreement to preserve its integrity and utility. 

Kenya provides a fascinating case study. The EAC member state is currently 
undergoing its second lockdown due to the COVID-19 pandemic third wave. 
The impending economic distress that will be protracted due to the impact  
of COVID-19 cannot be understated. The World Bank report estimates that 
due to the COVID-19 pandemic Africa is expected to lose outputs of up to  
$79 billion from 2020 alone. Kenya has an impending national vision dubbed 
Kenya Vision 2030, launched in 2008, that is a vehicle for accelerating trans-
formation of the country into a rapidly industrialising middle-income nation by 
the year 2030. To aid this, Kenyan governments have allocated public finances 
towards large infrastructure projects and entered debt financing deals with 
transnational organisations and international governments to finance this 
vision. Despite the good intent behind these development projects, the Kenyan 
government is burdened with an unsustainable national debt ratio and an 
increasing demand from citizens to focus on internal affairs. Amid this, Kenya 
is also due a general election next year. Electioneering has historically slowed 
down economic activity in Kenya pre and post an election year. Coupled with 
the pressure on the Kenyan government to drive down costs of living and to 
instill national confidence in its ability to tackle corruption at a state level, the 
nation illustrates the reality of competing interests. 

The above tension points are helpfully analysed through the lens of international 
law principles of state sovereignty versus collective unification, which implies 
that a state’s legitimacy and authority is internally predetermined. There is no 
external influence that therefore validates a state. When considering what will 
be required to ensure the effective implementation of the Agreement, classic 
principles of international law and examples from other such ambitious 
agreements, for example the European Union Treaty, provide useful cautionary 
tales.  On the one hand, state sovereignty creates the space for nations to 
exist and evolve which enables their ability to enter multilateral partnerships 
and agreements to this end. Conversely, state unification demands that 
sovereign states sacrifice some elements of their internal interests for the 
greater collective benefit. 

A Short  
Kenyan  
Case Study
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Recently, Kenya was under immense pressure from the AU member state to 
justify its independent negotiations with the United States of Africa for its 
bilateral strategic trade agreements. Notably it was the first African state to 
enter such dialogues with the then Trump administration. On 3rd November 
2020, Kenya further signed the Kenya-UK Partnership Agreement to continue 
preserving the preferential zero tariff and zero quota trade of goods between 
the two nations. Kenya’s actions reflect the preservation of state sovereignty 
through independent bilateral agreements. However, a state protecting its 
internal concerns need not be a threat to the implementation of the Agreement. 
Indeed, Kenya agreed to uphold the Agreement’s requirement that any 
subsequent bilateral state agreements must enforce the ideals and uphold 
the spirit of the Agreement. 

Whilst it is indisputable what this Agreement will mean, history has shown us 
that centralised economic trade agreements are not invincible, as for example 
the withdrawal of Britain from the European Union. The realities of the multi-
faceted identity of Africa and Africans and their unique needs, and the current 
global moment we are in due to the effects of COVID-19 are considerable. It 
is expected that various African states will look inwardly to protect their internal 
and nationalistic interests in the short and mid-term. After all, seasons of 
economic distress have fueled populist sentiments and protectionist governance. 
This will create a tension in the implementation of the Agreement that will 
require the careful balancing of the need for state unification yet respecting 
the authenticity of state sovereignty towards the independent and collective 
rebound of the African economies while being cautiously optimistic regarding 
the overarching resilience of the African continent.

A Short  
Kenyan  
Case Study
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The African Continental Free Trade Agreement (“Afcfta”):  
A Lure of Hope in Creating Investment Opportunities in 
Mauritius in Covid Times 

Mauritius prides itself in having a strong model of adherence to the rule of 
law (ranking1 as of 2020 amongst the leaders of the African continent), and  
for being a beacon of access to justice. Along with the tenet of an intrinsic 
adherence to the rule of law, Mauritius has the benefit of a robust judicial 
system with the particularity of its final appellate court being the Judicial 
Committee of the Privy Council which sits in London, United Kingdom. 

In order to remain one of the “most dynamic”2 economies of sub-Saharan 
Africa, the consistent economic trend has been for Mauritius to vitally rely  
on its services sector to sustain its economy. Its strategic geographic location 
in the Indian Ocean has enabled diversification stretching well beyond the 
tourism sector. 

Indeed, its financial services and offshore businesses sector overtly represent 
a significant contribution to the GDP, with far ranging prospects of outreach  
in Asia. Indispensably, the legal sector and its players remain an immediate 
offshoot to the growth of the country’s financial services.

Broadly, the AfCFTA which forms part of the Agenda 2063 is ambitiously 
presented by the African Union as part of its flagship project for the next 50 
years with a view to uphold principles of rules-based governance and achieve 

Mauritius, Africa

1  World Justice Project Rule of Law Index 2020; https://worldjusticeproject.org/sites/default/files/  
 documents/WJP-ROLI-2020-Online_0.pdf
2  Mauritius Trade Easy, Mauritius Economic Outline; IMF’s policy tracking platform Policy Responses to   
 COVID-19 http://www.mauritiustrade.mu/en/trading-with-mauritius/mauritius-economics-outline

A Hybrid  
System  
Combining 
English and 
French Law

http://www.urmilaboolellchambers.com
mailto:n.boolell%40templegroup.mu?subject=
https://worldjusticeproject.org/sites/default/files/documents/WJP-ROLI-2020-Online_0.pdf
https://worldjusticeproject.org/sites/default/files/documents/WJP-ROLI-2020-Online_0.pdf
http://www.mauritiustrade.mu/en/trading-with-mauritius/mauritius-economics-outline
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more sustainable growth of the continent on the global scale in both goods3 
and services. From the perspective of the Economic Development of Mauritius, 
“… we are hopeful that the implementation of the Free Trade Agreement 
brings a new impetus in the region. It will create a Single African Market with 
a total GDP of 3 Trillion USD. … The elimination of tariff barriers, standardisation 
of new processes will be beneficial for Mauritian exports. These products will 
have a competitive advance and a diversified African market. This will boost 
Mauritian exports to Africa, which accounts only 20% of total annual exports…” 4

The depiction of inclusiveness envisioned is to “boost intra-African trade by 
providing a comprehensive and mutually beneficially trade agreement among 
the member states, covering trade in goods and services, investment, 
intellectual property rights and competition policy.”5 

The rhetoric echoes the same opportunities that were transformed into 
economic growth afforded to Mauritius by similar types of multilateral 
understandings; and of DTAs that are often enforceable with generous 
gateways of eligibility to taxation relief, such as partly listed below: 

• Generalised System of Preferences (GSP), 

• Africa Growth and Opportunities Act (AGOA), 

• Southern African Development Community (SADC), 

• Common Market for Eastern and Southern Africa (COMESA), 

• Indian Ocean Rim Association (IORA), 

• Indian Ocean Commission (IOC), EU Economic Partnership Agreement   
 (EU-EPA), 

• UK-EPA. 

Contextually, and as a supplement to the ease of doing business, the footprint 
of the existing trade agreements of Mauritius with countries such as the USA, 
China, India and Turkey has subsisted. Surely, opportunities of foreign business 
ideas being channelled through Mauritius continues to be an incentive worthy 
of being explored. Considering the AfCFTA, it is relevant that Mauritius has no 
restriction on foreign ownership of companies such that it is rendered permissible 
for a company incorporated under the domestic laws of Mauritius to have a 
100% shareholding. The same incentivisation applies throughout several aspects 

3 Preferential access to the market will be available upon strict adherence to the Rules of Origin under   
 AfCFTA; https://au.int/sites/default/files/treaties/36437-treaty-consolidated_text_on_cfta_-_en.pdf
4  The Potentials of the African Continental Free Trade Agreement, Investor’s Magazine 6th March 2020 
 https://investorsmag.net/2020/03/06/unlocking-the-potentials-of-the-african-continental-free-trade- 
 agreement/
5  Tralac.Org (Trade Law Centre) Resources: Legal Texts and Policy Documents  
 https://www.tralac.org/resources/our-resources/6730-continental-free-trade-area-cfta.html
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of the domestic fiscal regime in place which is geared towards attracting 
various types of international investors. For instance, because the laws of 
Mauritius do not levy withholding tax on dividends, on capital gains of non-
resident entities and on inheritance, Mauritius holds the potential to attract 
greater investment into Africa without hindering the ability of other African 
countries to collect their own revenue.

When the AfCFTA came into force in Mauritius on the 1st January 2021 the 
landscape of economic depression had soared such that all expectations 
were thwarted by the effects of COVID-19 pandemic. At the time of ratification, 
it could not have been anticipated that Mauritius like many countries in the 
world would have to face the financial burden of what consecutive periods  
of national lockdown would represent. 

This has only been exacerbated by border restrictions in Mauritius that have 
led to a complete plummet in the traffic of visitors on the island. Coupled with 
the impossibility for an absolute shift to remote working across the manufacturing 
areas of the economy, the circumstances of the coming into force of the AfCFTA 
will almost certainly at date not yield the anticipated outcome sought. The 
halt provoked by the pandemic has meant that businesses operating from 
Mauritius into Africa offering services geared towards import and export, 
processing, manufacturing and the freeport sector have generally suffered  
the same adverse fate, with many businesses becoming compelled to wind up. 
The consequence is a feeling of uncertainty and gloom that in turn triggers  
an excessively risk-averse attitude to investment. This is ultimately symptomatic  
of an increase in resulting unemployment.

At this stage, the immediate aspirations for an abundant influx of trade 
activity generated around the AfCFTA is therefore unfortunately to be treated 
as being delayed. This though does not mean that economic operators 6 have 
lost sight of the formidable attributes of integration that the AfCFTA represents 
and which is very much needed. For example, it is forecasted over a prescribed 
five year period that the removal of tariffs from 90% of goods will “boost 
intra- continental trade by 52% annually”. 7

Lastly, the AfCFTA has anticipated that there could be the prevalence of a 
fear that States may in fact prefer to opt for a “tendency to protect their own 
interests”. 8 Any form of treaty abuse or dispute shall be dealt under customary 
rules of public international law by the Dispute Settlement mechanism set up 
under Article 6 of the Protocol on Rules and Procedure on the Settlement of 

6 Interview by L. Prosper of Regional CEO of Ocorian for Africa R. Arlove, l’ Express Newspaper “AfCTA:   
 How will it affect Mauritius and Africa” https://www.ocorian.com/article/afcfta-how-will-it-affect-  
 mauritius-and-africa
7  ibid
8  ibid
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Disputes. The added layer of review provided by the Appellate Body to a 
dissatisfied party is intended to promote fairness in an expeditious manner. 
By adding the layer of an appeals process, greater transparency is achieved 
in the dispute resolution process. Alternatively, States may mutually opt for 
arbitration. 

To conclude, the incorporation a dispute resolution mechanism in AfCFTA 
renders the instrument complete, and capable of coherently fostering the 
incentive for cooperation in Africa, and resolving disputes as and when they 
arise. Mauritius and States participating in the AfCFTA stand to benefit 
tremendously from making the appropriate amends to their economic policy 
such that trade in the African region becomes at the forefront of their domestic 
agenda. Only time will tell whether the cultural disparities between African 
countries can triumphantly be cast aside in favour of a self-sufficient union 
that can stand on its own
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Matters Arising from Nigeria’s Ratification of the AfCFTA 

Nigeria submitted its instrument of ratification of the African Continental Free 
Trade Area (“AfCFTA”) Agreement on 5th December 2020. We will examine 
whether such accession immediately creates obligations for the Nigerian 
government under the AfCFTA.  We will also consider the international obligations 
that arise from the accession and to what extent these obligations are 
justiciable.

Nigeria practices the dualist approach, which demands that treaties shall not 
constitute domestic laws unless they are enacted into law by the National 
Assembly in fulfilment of Section 12 of the 1999 Constitution of the Federal 
Republic of Nigeria (as amended) (“the Constitution”). 

The ratification of a treaty is usually carried out by the Federal Executive 
Council (FEC) which is headed by the President. This same procedure was 
adopted by the FEC as it ratified the AfCFTA. This should be followed by the 
domestication of the agreement by the National Assembly. 

Once a country signs a treaty, it is obliged under international law to refrain 
from any act which could defeat the object or purpose of the treaty until it 
formally revokes its signature. That a country is yet to domesticate a treaty 
into its local law does not shift its obligation with respect to the international 
framework. 

Therefore, Nigeria’s ratification of the AfCFTA implies that it has an obligation 
to uphold the tenets of the AfCFTA. 

Nigeria, Africa
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However, domestication of a treaty is particularly important because of the 
applicability of the provisions of the treaty in domestic courts. Furthermore, 
domesticating a treaty into local law makes provisions of such treaty justiciable 
in that jurisdiction. For instance, the African Charter which was domesticated 
by the first National Assembly of Nigeria in 1983 did not only make justiciable 
some provisions of Chapter II of the defunct 1979 Constitution that were hitherto 
non-justiciable, but also constitutes the legal basis for the enforcement of 
people’s rights in Nigerian court since neither the 1999 Constitution or any 
other law in force in Nigeria makes provision for the enforcement of people’s 
rights. 

Thus, in order for Nigerian courts to adjudicate over AfCFTA-related matters, 
the AfCFTA must be enacted into law by the National Assembly. This was 
iterated in the case of Abacha v. Fawehinmi (2000) 77 LCRN 1261 – 1262 
where while interpreting section 12 of the Constitution, Nigeria’s Supreme 
Court echoed: 

“An international treaty entered into by the Government of Nigeria does 
not become binding until enacted into law by the National Assembly. An 
international treaty has no such force of law as to make its provisions 
justiciable in our courts.”

Therefore, while treaty-making is the responsibility of the executive arm of 
government in Nigeria, the subsequent intervention of the legislative arm in 
domesticating the treaty is mandatory for its implementation in the national 
courts.

It should be noted that the justiciability of certain obligations under the 
AfCFTA when violated may pose difficulty due to the general architecture  
of the Agreement. For example, non-compliance with obligations in trade 
agreements usually revolves around measures by governments such as import 
restrictions or discrimination in favour of domestic firms, which impact on 
private parties involved in transactions relating to trade. These private parties 
cannot file applications under the AfCFTA Dispute Settlement to protect their 
rights. Clearly, the approach adopted under the AfCFTA implies that private 
parties will only be protected if a State Party is able to show that its right has 
been violated and would bring a claim, as most World Trade Organisation 
(WTO) members do. 
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Some of the obligations that arise as a result of Nigeria’s accession to the 
AfCFTA will be discussed in quick succession.

Most-Favoured Nation (MFN) Treatment  
One of the key obligations of the Agreement of the AfCFTA (“the Agreement”) 
is the most-favoured nation (MFN) treatment as provided under Article 4 of 
the Agreement. With respect to the Protocol on Trade in Goods (“the Protocol”), 
the objective is to extend preferences between State Parties on the African 
Continent. Therefore, if one State Party introduces a measure which provides 
a benefit to services and service suppliers of any third country, that benefit 
should be extended to all State Parties.

Transparency 
The transparency obligation under Article 5 of the Agreement provides for the 
obligation of State Parties to promptly publish all relevant trade measures in 
a medium that is accessible, like through national gazettes, newsletters. This  
is in consonance with the provision on the General Agreement on Trade in 
Services (GATS). 

Mutual Recognition 
The Agreement provides that a State may recognize the education or 
experience obtained, requirements met, or licenses or certifications granted  
in another State Party, so long as this is not organized in a manner that would 
constitute a means of discrimination between State Parties. Mutual recognition 
of professional qualifications is a key business interest for those involved in 
the supply of professional services. The Agreement makes it a mandatory 
obligation for State Parties to mutually recognize academic, professional and 
technical qualifications of their nationals to promote the movement of persons 
among the AU member States.  

Anticompetitive Practices 
The Agreement generally provides for basic general obligations on State 
Parties to ensure that monopoly and exclusive service suppliers do not engage 
in anticompetitive practices, and to open consultation channels with other 
State Parties with a view to eliminating such practices. Articles 11 and 12 are 
the same as GATS Articles VII and IX.

Notably, the preamble of the Agreement supports domestication wherein it 
affirms the right of State Parties to regulate within their territories in order to 
achieve legitimate policy objectives in areas including health, safety, environment, 
public morals as well as the promotion and protection of cultural diversity. 

We therefore recommend that the National Assembly proceed with the 
domestication of the Agreement. This will afford the Nigerian legal system the 
necessary benefits which it ought to derive from a ratified but undomesticated 
treaty.

Obligations
Arising

Conclusion



Outlook On AfCFTA / SOUTH AFRICA 25

FIRM MacRobert Attorneys
 www.macrobert.co.za

AUTHOR      Tsepo Nwedamutsu 
    Pretoria, South Africa

    Tel +021 001 7876 
    tnwedamutsu@macrobert.co.za
 

South Africa and the African Continental Free Trade Area 

The African Continental Free Trade Area (“AfCFTA”), which was endorsed in 
2012, seeks to enhance trade integration on the African continent. It is an 
idea that was conceptualised by the Heads of State and Government of the 
African Union in 2012. 

Pursuant to this and on 30 May 2019, an Agreement establishing the AfCFTA 
came into effect and launched on 1 January 2021. All the African Union states 
have signed the Agreement, except Eritrea. As at 8 February 2021, 36 African 
Union states, including South Africa, have ratified the Agreement. 

According to the World Bank, the Agreement will create the largest free trade 
area in the world based on the number of participating states. Furthermore,  
it estimates that: (i) the African income could be boosted by $450 billion; (ii)  
it could bring 30 million people out of extreme poverty; and (iii) it could boost 
the incomes of 68 million people by 2035. 

The Agreement aims to, amongst other things, create a single market on the 
African continent for goods and services, increase trade flow within the African 
continent and eliminate import duties to commodities, goods and services 
across the African continent. South Africa, having one of the largest economies 
in Africa, signed and ratified the Agreement on 1 July 2018 and 10 February 
2019, respectively. 

South Africa, Africa
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South Africa is a member of a number of trade agreements which has enhanced 
its access and experience to the global markets.  Examples of the trade 
agreements include the SADC Free Trade Area, EU-SADC Economic Partnership 
Agreement, and the Africa Growth and Opportunity Act. 

Importantly, member states of the AfCFTA have agreed that the AfCFTA will 
not affect existing trade agreements between states and therefore, South 
Africa will continue to enjoy trade under the above mentioned trade 
agreements.  South Africa is also one of the member states of the Southern 
African Customs Union (“SACU”), the oldest customs union in the world. The 
member states of SACU include Botswana, Swaziland, Lesotho and Namibia.   

The objective of SACU is to maintain free interchange of goods between 
member states. Given that South Africa belongs to SACU, it negotiates 
preferential tariffs collectively to offer protection to the common external  
tariff and common customs territory of SACU.  Having regard to the 
aforegoing, it is clear that South Africa is no stranger to trade agreements.

The South African Government and its agencies, particularly the Department 
of Trade, Industry and Competition, as well as the South African Revenue 
Services (“SARS”) have endorsed the AfCFTA negotiations. The South African 
Government has put into place legal and administrative processes for 
preferential trade under the AfCFTA. Part of the legal and administrative 
processes in place include the gazetting of tariff offers, rules of origin and 
general notes to schedule 1 of the Customs and Excise Act. 

The South African Revenue Services has enhanced its systems, which includes, 
inter alia: (i) its tariff management system in order to cater for the reduced 
tariff rates contained in the AfCFTA Agreement; and (ii) its declaration system 
in order to cater for the import and export transactions. It has stated that 
exporters will have to be registered by SARS before they can trade under  
the AfCFTA Agreement and will have to submit the relevant paperwork and 
supporting documents to Customs Branch Office of SARS.

Although customs arrangements have been introduced by South Africa in 
order for it to trade under the AfCFTA, the implementation thereof has been 
delayed and South Africa is currently unable to commence trading under the 
AfCFTA Agreement as one of the SACU member states, Botswana, has not 
ratified the Agreement. 

It is a requirement that all SACU member states ratify the AfCFTA Agreement 
before they can trade under the AfCFTA, alternatively, take a decision to 
permit trade for those SACU member states that have ratified the AfCFTA. 
Furthermore, the SACU member states, as well as the member states listed in 
the general notes to Schedule 1 of the Customs and Excise Act are required 
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to submit finalised tariff offers which are scrutinised by South Africa for 
reciprocity with the tariff schedules.  

In instances where a SACU member state has not ratified the AfCFTA agreement, 
it would be allowed to trade under the AfCFTA Agreement if it is allowed to 
trade under the SACU Schedule of Tariff Concessions.  Currently, only Egypt 
and Sao Tome and Principe have been incorporated into South Africa’s 
Customs and Excise Act as South Africa’s trading partners under the AfCFTA.

It is common cause that the success of the implementation of the AfCFTA will 
be contingent on, inter alia, efficient industrialisation, digitisation, manufacturing, 
transporting systems, information technology, border control and energy supply. 
South Africa has been riddled by various challenges, including corruption, poor 
border control and load shedding, which will all have a direct impact on its 
enjoyment of the success of the AfCFTA.  

Notwithstanding these challenges, South Africa remains the largest exporting 
and importing country in Africa, with a ratio of exports and imports to GDP 
exceeding 58% as of 2017, and the 36th largest export economy in the world, 
with an export total of $109 billion in 2019.  

To a large extent, the AfCFTA offers important benefits that will improve socio- 
economic challenges, market access and efficiency of intra-regional trade in 
South Africa and the African continent.  This, however, can only be achieved 
through addressing the challenges listed above which may take years before 
South Africa can truly yield the full benefit of the AfCFTA.

Conclusion
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African Continental Free Trade Area: Africa’s Integration

The African Union (AU) is taking up the challenge of continental trade 
integration. This wager did not simply appear yesterday: it is the culmination 
of a long story, which saw the light of day with post-independence pan-
Africanism and the dream of a Union of African States.

Adopted by 54 of the 55 African states (only Eritrea has not yet signed the 
agreement but has announced that it is willing to do so), the agreement 
creating the African Continental Free Trade Area, AfCFTA entered into force 
on May 30, 2019, following its ratification, as required in the agreement by 22 
member states. To date, it has been ratified by more than half of the 
signatory countries including Tunisia, on July 22, 2020.

The operational implementation of the AfCFTA, the largest free trade area in 
the world, by number of member countries, since the formation of the WTO 
(World Trade Organization) in 1995, was initially scheduled for July 1, 2020.  
But due to the COVID-19 pandemic, the entry into force of the African 
Continental Free Trade Area (AfCFTA) officially took place on January 1, 2021.

This flagship initiative of the African Union, included in Agenda 2063, aims to 
create a single market for goods and services, guarantee the free movement 
of goods, capital and people, a customs union and, ultimately, bring together 
the Regional Economic Communities (RECs).

The challenges launched are very ambitious despite the obstacles faced.

Tunisia, Africa
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The process of setting up this great development project began since the 
independence of African states and has culminated today in the ratification of 
the agreement creating the AfCFTA by member countries of the African Union.

The historical process  
Even though the project to establish this vast free trade area that is the  
AfCFTA was launched in 2012, the genesis of a concerted effort for the  
economic integration of the African continent goes back in time.

The creation of the Organization of African Unity (OAU) in 1963,   
converted in 2002 into the African Union (AU), was intended to    
promote African unity. And it was with the Lagos Plan of 1980 that this   
long-desired project was clearly expressed.

This project finally came to fruition with the adoption in June 1991 of   
the Abuja Treaty establishing the African Economic Community (ECA).   
The latter is an integral part of the OAU, and its main purpose is to   
promote the integration of African economies.

The integration strategy adopted by the Abuja Treaty is based on the  
use of Regional Economic Communities (RECs) as milestones for the final 
continental trade bloc.

Considered as an essential step towards the construction of this 
continental bloc, the decision to launch the continental free trade area 
was taken in January 2012. Three negotiation forums led, on March 21, 
2018, to the signing of an agreement by 44 countries at a summit in 
Kigali (Rwanda). The number of signatures has now reached 54.

The Agreement 
According to the United Nations Conference on Trade and Development 
(UNCTAD), Africa’s internal trade accounts for barely 16% of total exports 
compared to 79% with the rest of the world.

Obviously, the first challenge starts there: to make immense progress in 
intra-African trade so as to stimulate industrial development, contribute to 
sustainable African economic growth and job creation thereby lifting the 
sustenance of citizens of the member states.

To reach the aforementioned objectives, a legal and institutional 
framework has been put in place which indicates the deep desire to 
make this project a success.

The framework agreement is made up of 30 articles spread over 7 parts 
mainly providing, after a preamble and a first part devoted to definitions: 
the objectives and the scope (part 2); AfCFTA monitoring and implementation 
bodies (part 3); transparency of commercial information (part 4); 
continental preferences in application of the principles of reciprocity and 
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the most favored nation (part 5); the settlement of disputes (part 6); and 
finally the conditions for its entry into force (part 7). These conditions 
were met by the ratification of the 22nd member country on April 2, 2019.

This agreement is accompanied by three protocols: The Memorandum of 
Understanding on Trade in Goods, the Memorandum of Understanding 
on Trade in Services, and the Memorandum of Understanding on Dispute 
Settlement.

These different provisions aim to eliminate customs duties for 90% of 
traded goods, liberalize services and reduce non-tariff barriers in Africa.

To that end, the agreement provides for negotiations to be conducted in 
two phases:

Phase 1: (in progress) and concerns the gradual liberalization of trade in 
goods and services. The various African stakeholders will have access to 
the continent’s markets on equally favorable terms as nationals.

Phase 2: launched through a “rendezvous clause” set out in Article 7 of 
the agreement and announcing the upcoming negotiations which will  
aim to:

 • Acilitate intra-African investments

 • Offer foreign investors a unique set of rules and overcome the   
  difficulties linked to market fragmentation

 • Create an environment that respects intellectual property rights

 • Fight against anticompetitive policies.

Finally, a dispute settlement mechanism will provide a means of resolving 
disputes that may arise between states parties in the application of the 
agreement.

Beyond the speed with which the agreement was signed and beyond the 
enthusiasm emanating from the various stakeholders, member states 
must move on to the stage of implementation and obtaining results.

To successfully implement the agreement creating the AfCFTA, the lifting of 
customs barriers alone will not be sufficient to make this ambitious development 
plan successful. Africa will have to ensure that it really eliminates the obstacles 
which hinder trade between its 55 member countries.

Legal Obstacles 
This agreement will be compared to other conventions, particularly at the 
level of regional economic communities (RECs) in Africa. Thus “overlaps, 
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duplications, contradictions or even disparities may exist between the 
continental text and the sub-regional texts”.

Article 19 on conflict and incompatibility with other regional agreements 
answers this question. It provides that:

“1. In the event of a conflict and inconsistency between this Agreement 
and any other Regional Agreement, this Agreement shall prevail to the 
extent of the specific inconsistency, except as otherwise provided in this 
Article.

“2. Notwithstanding the provisions of paragraph 1 of this article, States 
Parties which are members of other regional economic communities, 
other regional trade agreements and other customs unions, and which 
have achieved levels of regional integration more than those provided 
for in this agreement, maintain these levels between themselves “.

Dealing with such a legal conflict may seem easy, but in practice it will 
remain quite complex to apply. This will require treatment on a case-by-
case basis.

On the other hand, continental legal integration must accompany 
economic integration. Indeed, improving the business climate by 
harmonizing the rules of law is essential. It is in this regard that the 
intervention of OHADA (Organization for the Harmonization in Africa  
of Business Law) is recommended to avoid a conflict of laws and 
jurisdictions and to ensure the application of the principle of good 
governance and improvement of the rule of law across the continent.

Non-tariff barriers 
In addition to the political tensions that exist between different African 
countries, such as those between Algeria and Morocco over Western 
Sahara, many non-tariff barriers stand in the way of the success of the 
AfCFTA.

By non-tariff barriers, we mean, according to the World Trade Organization 
(WTO), all “obstacles placed on the entry of foreign goods into a country, 
other than customs duties”.

Not only are customs clearance procedures often very long, but the 
International Monetary Fund (IMF) also recommends addressing the poor 
infrastructure of road, rail and air transport, logistics, communication, and 
harmonization of payment systems.

To avoid disparities between the different member countries, the principle 
of solidarity between these countries should also be put on the hot seat 
of discussions.
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Even if the challenges to be met are significant in a space as fragmented 
as the African continent, the action of African countries remains noble 
and their will enthusiastic. To this end, and since the launch of this project, 
several operational measures have been taken such as the launch of five 
additional instruments aimed at supporting the implementation of the 
AfCFTA and which concern: “rules of origin”, “lists of tariff concessions in 
trade in goods”, the “online mechanism for monitoring and eliminating 
continental non-tariff barriers”, “the Pan-African platform for digital 
payments and settlements (PPSS)”, and “the African Observatory of 
trade”.
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The Role of the Rule of Law in the Implementation of the 
Agreement for the African Continental Free Trade Area

The Agreement forming the African Free Trade Area came into force on the 
30th of May 2019 and was launched on the 1st of January 2021. The main 
objective of the agreement is to create a single market for goods and 
services and to facilitate the movement of persons in order to deepen the 
economic integration of the African continent. At the heart of the agreement 
lies what are known as “phase 11 negotiations.” These negotiations are to  
be carried out by member states in order to harmonize intellectual property, 
investment and competition laws across the continent. 

The agreement has been met with much excitement from different players, 
especially political players. This article seeks to highlight the main legal 
hurdle that needs to be dealt with if this agreement is to bring about any 
meaningful change in Africa. 

Africa is notorious for concluding agreement-forming regional economic 
communities. Examples of these are, the Arab Maghreb Union (UMA); the 
Common Market for Eastern and Southern Africa (COMESA); the Community  
of Sahel-Saharan States (CEN-SAD); the East African Community (EAC); the 
Economic Community of Central African States (ECCAS); the Economic 
Community of West African States (ECOWAS); the Intergovernmental Authority 
on Development (IGAD); and the Southern African Development Community 
(SADC). 

Many people see the prospects of a single market bringing economic 
prosperity to Africa. If it was a simple matter of concluding agreements, the 
Agreement for the African Free Trade Area should not have seen the light of 
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day, as its objectives would have already been met through the numerous 
regional economic agreements listed above. If it was that simple, Africa 
should have met its economic objectives though these block agreements. 
What is clear is that without proper policies that result in sustainable institutions, 
2063 (as per the agreement) will arrive and none of the objectives of the 
agreement will have been achieved. 

The main legal hurdle that the continent has to overcome is centered on the 
issue of the rule of law. 

The concept of the rule of law implies that each and every person is subject 
to the law. Everyone is subjected to clear laws stemming from well-defined 
sources of law. This includes the three arms of the state, that is, the legislature, 
the executive and the judiciary. 

There is no general consensus on what concept of the rule of law entails in 
Africa. Africa is not one big village made up of people living together in one 
big hut. Africa is made up of 55 countries with about 1.2 billion people. These 
countries are further fragmented into societies made up of people from 
different tribes and ethnic backgrounds. All these people ascribe a different 
meaning to the concept of the rule of law and the whole spectrum is covered, 
from total disregard of the law to full reverence of the law.

Incidences which prove this are well documented throughout history up to 
modern times. It is unnecessary to burden this article by tracing these incidences. 
However, there are some extreme incidences of lawlessness that are worth 
mentioning. For example, the Rwandan Genocide of 1994; the Zimbabwean 
Farm Invasions of the 2000s; the South African Umkhonto We Sizwe standoff  
of 2021. On the other hand, the Kenyan Constitutional Court decision on 
elections brings a little hope. 

From a legal perspective, the rule of law is central to the success of the Free 
Trade Area Agreement. Since the agreement is between multiple parties, it is 
natural that disputes are going to arise. The agreement itself envisages this 
and constitutes a dispute settlement body. I submit that the efficacy of this 
body depends upon the respect that it is given by the member states, and 
this respect is bound to be the same as the respect they ascribe to the rule  
of law. If some of the member states do not give the dispute settlement body 
the authority and reverence it deserves, the body will essentially be toothless 
entity. A precedent has already been set by Zimbabwe, which refused to 
recognize the decisions of the SADC Tribunal. 

It is not very difficult to harmonize the intellectual property laws, investment 
laws and competition laws across the continent. What is difficult is equally 
adhering to those laws. Some of the African countries are notorious for 
expropriating private property without compensation. Again, Zimbabwe is 
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well known for moving from one currency to the other without compensating 
anyone for the exchange loss. Without respect for private property, which is in 
itself respect for the rule of law, it is difficult to imagine substantial economic 
change in Africa.

It is highly unlikely that investors will flock into Africa and make sustainable 
investments if the quality of African institutions is still lacking. The issues of 
corruption, lack of accountability and transparency have a huge effect on 
investments. All these issues can be dealt with, if there is unwavering respect 
of the rule of law. South Africa is well known for constituting commissions of 
inquiries which, unfortunately, do not result in meaningful arrests.  

In as much as the rule of law brings about legal certainty, which aids in 
attracting foreign investment, it must also be used as an anchor from which 
beneficiation and other industrial policies stem. Developing a free market for 
foreign goods and services in is akin to opening up Africa for others to thrive 
while the continent remains a producer and exporter of raw materials. 

In conclusion, in order for the Agreement to bring any real change, state 
actors across Africa need to seriously look into the issue of the rule of law. 
There is need for a serious shift from the culture of impunity to a culture in 
which the law is respected. The respect of the rule of law has to be absolute. 
Without this, this Agreement will only succeed in creating a costly political 
talkshop spewing nothing but the same old tired rhetoric. The difference is, 
instead of blaming western or eastern countries, it will be African against 
African; if it degenerates further, the African identity will quickly be ditched  
for a country identity, which will be in turn ditched for tribal or ethnic identity. 
Brexit has set precedent for this.
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